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3.2 The changing nature of parental responsibility
Seaton & Fogarty [2018] FamCA 837

Case summary

Ms Seaton has five children. Mr Fogarty is the father of her youngest child, referred to here as X. At
the time of the case, X was living with her mother and had not spent time with her father since 2017.

Ms Seaton is 37 years old and is unemployed. In her early twenties, Ms Seaton was convicted for
crimes relating to drug use and prostitution. She has completed a detox program. Ms Seaton had
admitted to leaving her children unsupervised with a number of men including a neighbour and taxi
driver, where two of her children were sexually assaulted.

Ms Seaton alleged that Mr Fogarty was sexually abusing X and that was why she was not giving the
father access to the child. The court found that Ms Seaton had been interrogating and harassing X and
coercing her to believe that her father was committing ‘rude’and inappropriate acts. Ms Seaton was
creating a rift between her daughter and Mr Fogarty. Expert evidence and a risk assessment deemed
Mr Fogarty to be at low risk of committing harm to his daughter and despite not having much
contact, they maintained a loving relationship. The allegations were dismissed by the court.

Mr Fogarty admitted in court to having a history of drug and alcohol abuse. In 2015 he was

convicted for possession of cannabis and breaching bail conditions, for which he received a 12-month
community corrections order. Since then, Mr Fogarty claims to have stopped cannabis use and claims
to drink alcohol only rarely. He is subject to random drug screens, which indicated no drugs present at
the times of testing on three occasions in 2018. Mr Fogarty continues to hold down a permanent job
tull time, working as a labourer for the past several years. He has the support of his grandfather and
other family members, all of whom care for X. Mr Fogarty has been able to purchase a block of land
which he aims to build on in the future and has completed a number of parenting courses to improve

himself.
Article 7 of the UN Convention on the Rights of the Child mandates that a child has the right to

know their parents and where possible, to be cared for by them. As a signatory to the convention, this
sentiment was mirrored in the Family Law Act Amendment (Shared Parental Responsibility) Act 2006
(Cth) which introduced the presumption of equal shared parental responsibility. This however, does
not apply if doing so would not be in the best interests of the child. The law reform also expanded the
definition of family violence to include fear or risk of violence.

Discussion points
. Should Ms Seaton and Mr Fogarty have equal shared parental responsibility?

Conclusion

The court found that the mother’s interrogation and interference with the child’s relationship with her
tather posed an unacceptable risk of psychological harm to the child.

'The judge ruled that it was in the child’s best interests for the father to have sole parental responsibility.
After X had settled in her new home, supervised visits with Ms Seaton could be arranged.
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Comprehension and revision questions

1. Why is the child referred to as X?

2. List all the factors of Ms Seaton’s care of X which were not in the child’s best interests.

3. Do you agree with the judge’s decision? Give reasons for your answer.

Extension activity

The Family Law Act Amendment (Shared Parental Responsibility) Act 2006 (Cth) was hailed as
one of the most significant family law reforms. Research what was happening with parenting
arrangements after a relationship breakdown before this reform. Discuss the merits of this law
reform.

Links to other Syllabus points, Themes and Challenges
. Syllabus Points: 1.4,2.2,2.3,3.4

. Themes and Challenges: 1,2, 4,5
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Appendix 2: Major Statute Law Reforms

Federal Circuit Court and Family Court of Australia (FCFCOA)

'The Family Court has faced major reforms in an attempt to address the 20,000-case backlog which
saw adults and children waiting on average two to three years to hear cases regarding parenting
arrangements and property and financial settlements. Prior to the 2019 reforms, the Family Court
and Federal Circuit Court operated as two independent courts each with their own rules, forms and
procedures which saw cases ‘bounced around’both courts leading to delayed outcomes.

'The Federal Circuit and Family Court of Australia Act 2021 (Cth) was introduced to combine the Family
Court and Federal Circuit Court to provide greater consistency and improve efficiency.

The FCFCOA annual report for 2022-2023 shows that the reforms are improving efficiency. The
average time from filing to the delivery of a judgement of an appeal has improved from 9 months two

years ago to 4.5 months in 2023.

Social Services Legislation Amendment (Child Support Measures) Bill 2023
(Child Support Bill)

'The Child Support Bill amends the Child Support (Assessment) Act 1989 (Cth), and the Child Support
(Registration and Collection) Act 1988 (Cth).

Payments of child support by parent’s have a high level of non-compliance. In 2018 the Federal
Government introduced overseas travel bans or Departure Prohibition Orders (DPO). Between

a six-month period spanning from 1 July and 3 December 2018, DPOs were issued to over 1,000
Australians with outstanding child support debts which helped recoup $15 million. Since July 2017,
5394 parents have been issued with a DPO which has led to the recovery of more than $100 million.
'The Child Support Bill strengthens the role of the registrar to refuse to issue a departure authorisation
certificate if a parent is unlikely to make arrangements to pay outstanding child support.

Around 1.2 million parents have a child support arrangement in place for over 1 million children.
Financial security is important for any family particularly many single parents who rely on accurate
and timely child support payments. The Albanese the Labor Government committed $5.1 million over
5 years from 2023 is strengthen the child support scheme with a focus on collecting and enforcing
child support plans. Furthermore, the government has closed a loophole that allows parents to avoid
paying their debt once the child turns 18. Authorities now have the power to dock pay until the full
amount of child support owing is recovered.

Read about Trish Price, the Perth woman owed over $200,000 in child support:
https://tinyurl.com/TrishPrice
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Appendix 3: Statistics

The following list of statistics are not exhaustive but highlight some key trends. Remember, each
paragraph you write in an essay must be supported by evidence which can include statistics.

Federal Circuit and Family Court of Australia Report 2022-2023

Application type Filings Finalised* Finalised Change in

2022-23 2022-23 2021-2022 number of filings

2022/23 -2021/22

Final orders 13,862 103% 125% 10% increase
Interim orders 18,473 102% 107% 3% increase
Divorce 45,529 102% 110% 9% decrease
Consent orders 15,782 101% 89% 20% increase
Other 2,496 104% 127% 4% increase
TOTAL 96,142

*Where the case finalised rate is over 100%, backlog from previous years have been cleared. This
means in 2022-2023 the Court finalised the same number of cases that start in a year which helps
avoid any further backlog of cases.

In Division 1 (original jurisdiction) of the Family Court:
*  70-90% of final order applications were resolved within 12 months and
*  75% of all judgements were delivered within 3 months.

In Division 2 of the FCFCOA (appellate jurisdiction) several outstanding results were achieved
including a significant reduction in the average time from finalising an appeal. In 2022-23 the average
time taken to finalise an appeal was 3.5 months compared with 6.7 months 2 years prior and the
average time from filing to the delivery of a judgement reduced from 9 months 2 years ago to 4.5
months in 2022-23.The court efficiency has improved and now boasts that 100% of appeals were

finalised within 12 months.

Attwood Marshall lawyers reported that the Family Court overhaul in 2021 which merged the Family
Court of Australia and the Federal Circuit Court, to be a major win for families embroiled in a
dispute. Efficiency has been improved due to several factors such as:

*  Doubling the number of family Court judges from 52 in 2018, to 111 judges.
 Tripling the number of registrars 110.
* A 38% increase in child court experts, with 106 experts now working in the system.

*  Priority Property Pools under $500,000 cases (PPP500) program designed for small claim
property cases. The program aimed to resolve property disputes and minimising risks and costs.
Impressively, 77% of cases were settled by registrars and fewer than 5% progressing to court to be

heard before a judge.
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